of boomerangs. The first type, examined in part II, could be described as a legal boomerang. Certain provisions in the MCA could undermine the credible commitment of the United States to the Geneva Conventions, estop the United States in the future from taking legal positions necessary to protect its military interests, and serve as a dangerous legal paradigm for adversaries of the United States in future conflicts. The second type, examined in part III, could be described as apoliticalboomerang. The MCA's contradiction of the law of war could diminish U.S. chances of obtaining essential foreign support for actions against terrorism, particularly those seeking foreign cooperation in criminal matters, the use of critical foreign facilities, and the exercise of key rights that require foreign state authorizations. To the extent that U.S. policy is perceived by the international community as inconsistent with the Geneva Conventions, the law ofwar, and other international legal obligations, the MCA risks having an adverse effect on expanding U.S. antiterror operations, which increasingly depend on the cooperation of foreign countries and are often subject to the laws of foreign jurisdictions.
I. THE MCA's CONTRADICTION OF THE LAW OF WAR
The chief sponsors of the MCA in the U.S. Senate expressed complete confidence in the Act's adherence to the Geneva Conventions, 6 but that confidence was misplaced. In at least five ways, the MCA contradicts the Geneva Conventions and related law of war principles.
Standards for the Trial and Treatment ofDetainees
The Supreme Court in Hamdan found that compliance with the law of war is a condition precedent under the U.C.M.J. for the establishment of military commissions and that the Geneva Conventions are indisputably part of the law of war. 7 While the full protections of the Third Geneva Convention' were not implicated, the Court found common Article 39 to be applicable to the conflict with Al Qaeda because it was a "conflict not of an international character occurring in the territory of one of the High Contracting Parties." 1 " One minimal protection provided by common Article 3 that was applied by the Supreme Court concerned the prohibition on "the passing of sentences and the carrying out of executions without previous judgment pronounced by a regularly constituted court affording all the judicial guarantees which are recognized as indispensable by civilized peoples." " Noting that common Article 3 "obviously tolerates a great degree of flexibility in trying individuals captured during armed conflict,"' 2 the Court nonetheless concluded that the article does impose requirements and that military commissions can be considered "regularly constituted courts" under U.S. law only if they display uniformity with regular court-martial practice or some "practical need" explains any deviations.
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The military commissions invalidated by the Court in Hamdan substantially deviated from regular court-martial practice and were thus found to have not been authorized by Congress through the U.C.M.J.' 4 The determined efforts of senior U.S. military legal personnel and some members of Congress to make the rules governing military commissions in the MCA fairer and more responsive to the Hamdan decision did result in the addition or clarification of several important rights. The MCA nonetheless authorizes significant deviations from regular court-martial practice. 15 In attempting to prescribe its own interpretation notwithstanding these deviations, Congress declared any military commission established under the MCA to be "a regularly constituted court, affording all the necessary 'judicial guarantees which are recognized as indispensable by civilized peoples' for purposes of common Article 3 of the Geneva Conventions."' 6 At the same time, another section of the MCA criminalizing violations of common Article 3 incongruously omits any reference to such regularly constituted courts and judicial guarantees.' 7 In spite of Congress's assertions regarding the MCA's compliance with international legal standards, the plurality in Hamdan perhaps foreshadowed the reaction of many European and other governments to the deviations authorized by the MCA by arguing that a regularly constituted court "must be understood to incorporate at least the barest of those trial protections that have been recognized by customary international law."' 8 Foreign countries, including allies that provide critical support to U.S. counterterror operations, are likely to view the new military commissions in the context of the widely recognized and fundamental judicial guarantees referenced in common Article 3 and may disagree that the MCA successfully provides the "barest" of these required trial protections. Consider, for example, interrogation standards for detainees. The MCA does include a provision prohibiting the cruel, inhuman, or unusual treatment or punishment of all persons in the custody or under the physical control of the United States, regardless of their nationality or physical location. 9 However, the MCA still leaves the door open for admissible evidence to be obtained through varying degrees of coercion prohibited by the Geneva Conventions and gives the president the discretion and power to approve some problematic interrogation methods based on his own interpretation of Geneva Convention obligations.
2 " Moreover, considerable evidence indicates that the 13 Id. at 2797.
14 Id. at 2798.
"
The MCA makes hearsay evidence admissible under various conditions; permits classified information (or substitutions or summaries in its place) to be used against the defendant while restricting the ability to challenge the sources, methods, or activities by which the government acquired the evidence; allows the defendant to be excluded from the proceedings under some circumstances; imposes some limits on the right of defendants to be represented by counsel of their choosing; and makes inapplicable prohibitions in the U.C.M.J. related to compulsory self-incrimination and requirements for a speedy trial. MCA, supra note 4, sec. 4 (to be codified as amended in scattered sections of 10 U.S.C.). 16 10 U.S.C. S948b(f) (quoting common Article 3, supra note 9, para. 1(d) executive branch takes an expansive view of permissible interrogation methods. 2 ' The MCA also does not specifically address the admissibility of statements obtained through interrogation methods that may constitute lesser violations of the Geneva Conventions (such as those involving "outrages upon personal dignity, in particular humiliating and degrading treatment," prohibited by common Article 3). Even evidence secured by torture may be considered by the military commissions if it involves a statement obtained before December 30, 2005, suggesting a fundamental shift with respect to law of war principles that had previously been viewed as imposing absolute limits 22 or prohibitions.
Redefining Combatancy
The process by which the Bush administration has attempted to fit the square peg of diverse Qaeda criminal acts exclusively into the round hole of offenses against the law of war has not been an easy one. Such difficulties have contributed to the complete failure of military commissions to try even a single case since they were authorized in 2001. Unsurprisingly, therefore, supporters of military commissions have complained about the lack of a list of "off-the-shelf" war crimes to use against accused terrorists. As Congress struggled to rewrite and expand war crimes coverage through the MCA, it also sought to cast an ever-wider net to capture not just alleged terrorists but those who are thought to be giving support to terrorists. In doing so, it redefined a fundamental concept in the law ofwar and the Geneva Conventions by using the term "unlawful enemy combatant" to include not only a person who directly engaged in hostilities against the United States, but also one "who has purposefully and materially supported hostilities against the United States or its cobelligerents who is not a lawful enemy combatant." 24 10 U.S.C. §948a(l)(a)(i). This definition ofcombatancy removes any requirements for proximity to the battlefield itself and includes individuals supporting hostile actions against any "co-belligerent" country, not just the United States.
25 Even though U.S. citizens may qualify as unlawful combatants, only alien unlawful combatants are subject to trial by military commissions under the MCA. 10 U.S.C. §948b(a). the term may be even more unsettling in the context of the law of war because of the way it dramatically expands the scope ofcombatancy. The distinction between combatants and civilians is a cardinal principle of the law of war, serving to ensure that armed conflicts are waged solely between and against combatants and not against the civilian population. 2 6 The limited protections of common Article 3, however, apply only to " [p] ersons taking no active part in the hostilities.
'2 7 Thus, while civilians enjoy general immunity from direct attacks, they can lose this protection during any period in which they take an "active" or "direct" part in hostilities. 2 8 Determining precisely when noncombatants lose their protected status and become combatants as a result of their active or direct part in hostilities has not always been easy, 29 but the distinction remains a bedrock principle of the law of war that also serves larger humanitarian and international legal purposes.
3 ' The "material support" provision of the MCA melts this distinction.
Adding Some New Offenses to the Law of War
Another aspect of the MCA that contradicts the law of war is the addition of new war crimes, largely borrowed from domestic criminal law. Because unlawful combatants are exposed to penal sanctions in the domestic legal system, in many cases the Bush administration could have charged suspected Qaeda terrorists with ordinary criminal offenses before U.S. courts. While various perceived disadvantages led to a rejection of this course of action in favor of military commissions, the Court in Hamdan made it clear that the authority to establish military commissions is conditioned under U.S. law on compliance with the law of war.
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In crafting the MCA to respond to the Hamdan decision, Congress appears to have continued the administration's effort to have its cake and eat it, too, by taking advantage of the benefits afforded by military commissions yet authorizing those commissions to try alien unlawful combatants for crimes that resemble ordinary domestic offenses more than war crimes. One such crime that was inserted in the MCA is conspiracy, 32 even though fourJustices 26 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 ICJ REP. 226, 257 (July 8); Reisman, supra note 22, at 856 ("At the very heart of the law of armed conflict is the effort to protect noncombatants by insisting on maintaining the distinction between them and combatants.") Former secretary of defense Donald H. Rumsfeld ironically emphasized this point (in criticizing the Taliban's lack of insignia) by saying, "A central purpose of the Geneva Convention was to protect innocent civilians by distinguishing very clearly between combatants and noncombatants." Jim Garamone, Rumsfeld Explains Detainee Status, U.S. Dep't of Defense News (Feb. 8, 2002) , available at <http://www.defenselink.mil/news/Feb2002/n02082002_200202086.html>.
27 Common Article 3, supra note 9, para. 1. in Hamdan strongly objected to the characterization of conspiracy as an independent war crime.
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On the basis of its unprecedented expansion of the definition of"combatancy," the MCA also lists "providing material support for terrorism" as a war crime, apparently reflecting a desire by Congress to establish a legal mechanism for imposing criminal penalties on individuals who support organizations engaged in terrorism. 3 1 While prosecutors in U.S. courts may be able to pursue perjury, obstruction ofjustice, conspiracy, racketeering, or other charges to address various patterns of illegal activity that are carried out in furtherance of larger criminal enterprises, such ordinary domestic criminal offenses are not easily incorporated into the law of war.
For example, even a common criminal offense such as murder, for which an unlawful combatant may be tried under ordinary domestic law, may be difficult to characterize as a war crime in the context of an attack on military personnel because combatants who are engaged in hostilities are not generally protected from attack under the law of war. Thus, absent some other violation, a war crime based solely on the killing of a combatant who is engaged in hostilities is problematic under the Geneva Conventions.
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Even if one accepts that the law of war may be understood by U.S. courts to be an "American common law ofwar ''37 that can be supplemented or even modified to some extent by U.S. laws, the hybrid version in the MCA fundamentally undermines the integrity of that body of law by importing into it ordinary domestic crimes that have no basis as war crimes. Moreover, it is likely also to raise concerns with respect to the ex post facto application of these new war crimes. Congress appears to have been concerned about such problems, as it included a statement of purpose in the MCA asserting that its provisions "codify offenses that have traditionally been triable by military commissions" and that the MCA does "not establish new crimes that did not exist before its enactment, but rather codifies those crimes for trial by military commission."
' 38
33 Hamdan, 126 S.Ct. at 2785 ("Far from making the requisite substantial showing, the Government has failed even to offer a 'merely colorable' case for inclusion of conspiracy among those offenses cognizable by law-of-war military commission."). Other offenses that the MCA authorizes military commissions to try, such as perjury, false testimony, and obstruction of justice, would presumably raise similar concerns as independent war crimes if prosecutors are able to proceed on these secondary offenses in lieu of more widely recognized war crimes. The relevant section of the MCA appears, however, to impose limits in this regard by referring to "perjury, false testimony, or obstruction of justice relatedto military commissions under this chapter." 10 U.S.C. §950w(a) (emphasis added). 34 10 U.S.C. §950v(b)(25)(A) provides:
Any person subject to this chapter who provides material support or resources, knowing or intending that they are to be used in preparation for, or in carrying out, an act of terrorism .... or who intentionally provides material support or resources to an international terrorist organization engaged in hostilities against the United States, knowing that such organization has engaged or engages in terrorism ... ,shall be punished as a military commission under this chapter may direct.
35 Perjury, for example, is an ordinary criminal offense that in some cases may not be available in the broader context of the law of war since combatants accorded prisoner-of-war (POW) status have only limited obligations to answer their interrogators' questions. See infra note 74.
36 The drafters of the MCA appear to have struggled with this question when they established criminal penalties for an unlawful combatant "who intentionally kills one or more persons, including lawful combatants, in violation of the law of war." 10 U.S.C. §950v(b)(15). Since other provisions in the MCA specify offenses for the killing of noncombatants, it is unclear whether this section is intended to criminalize the killing of combatants absent some other "violation of the law of war."
37 Hamdan, 126 S.Ct. at 2786. 38 10 U.S.C. §950p(a). Since the provisions of the MCA are judged by Congress to be "declarative of existing law," Congress concludes that "they do not preclude trial for crimes that occurred before the date of [their] enactment." Id. §950p(b).
Omitting "Vague" Obligations and Rejecting "Non-US. Sources ofLaw"
Presumably in an attempt to respond to the Supreme Court's decision in Hamdan to apply common Article 3 to the conflict with Al Qaeda, Congress included provisions in the MCA that amend the U.S. War Crimes Act 39 to prohibit violations of common Article 3. Those provisions do so, however, in a manner that appears both confused and incomplete. First, the Act now prohibits violations only for crimes that constitute "grave breaches" of common Article 3, even though it has usually been assumed that the grave breaches regime applies only to armed conflicts of an international character. 40 Second, it conspicuously omits two key prohibitions found in common Article
3.41
The first of these omissions is the prohibition against the passing of sentences and the carrying out of executions without previous judgment pronounced by a "regularly constituted court,"42 apparently a reflection of Congress's previously described doubts in the MCA about which rights are included among those judicial guarantees that are "recognized as indispensable by civilized peoples." The second omission is the prohibition against "[o]utrages upon personal dignity, in particular humiliating and degrading treatment." Although no explanation is provided in the MCA for this latter omission, the legal adviser of the Department of State referred to the wording of the prohibition as "vague." 43 While vagueness undoubtedly can raise concerns in the field of criminal law and in some other areas of international law, such concerns have not prevented "outrages upon personal dignity" from being applied as a criminal offense by various international criminal tribunals.44
40 Id., sec. 6(a)(2). This section asserts that the Act's enumerated violations of common Article 3 "fully satisfy the obligation under Article 129 of the Third Geneva Convention for the United States to provide effective penal sanctions for grave breaches which are encompassed in common Article 3." Article 129 of the Third Geneva Convention, supra note 8, provides in pertinent part that " [t] he High Contracting Parties undertake to enact any legislation necessary to provide effective penal sanctions for persons committing, or ordering to be committed, any of the grave breaches of the present Convention defined in the following Article." The "following article," Article 130 of the Third Geneva Convention, makes no mention of common Article 3 and thus appears to be difficult to reconcile with the references to "grave breaches" in section 6(a)(2) of the MCA.
Some legal scholars view the regimes governing international and noninternational conflicts as increasingly converging and have observed that " [t] here is no moral justification, and no truly persuasive legal reason, for treating perpetrators of atrocities in internal conflicts more leniently than those engaged in international wars. " See, e.g 41 Section 6(b)(5) of the MCA does provide that "[t]he definitions in this subsection are intended only to define the grave breaches of common Article 3 and not the full scope of United States obligations under that Article." 18 U.S.C. §2441 note. This provision could be interpreted as an acknowledgment that the United States remains obligated to observe all the prohibitions found in common Article 3, even though some are omitted with respect to the imposition of criminal sanctions. The MCA does not, however, elaborate on what constitutes the "full scope of U.S. obligations" and whether it includes the omitted provisions, making the U.S. commitment to full compliance with those obligations unclear.
42 The willingness of the plurality in Hamdan to use provisions of the International Covenant on Civil and Political Rights to illustrate the basic legal protections that are found in a "regularly constituted court affording all the judicial guarantees which are recognized as indispensable by civilized peoples" draws attention to the likely range of international debate over the import of this aspect of common Article 3. 
Conflating the Laws Governing International and NoninternationalArmed Conflicts
The Geneva Conventions fail to explain precisely what constitutes a "conflict not ofan international character" and no definition of that term enjoys universal acceptance other than statements contrasting it with its opposite. 45 As a result, it was not a foregone conclusion that the U.S. Supreme Court in Hamdan would ultimately decide that Qaeda terrorists are engaged in an armed conflict governed by common Article 3. The Bush administration, however, argued that Hamdan was not entitled to any protections associated with a conflict of an international character, nor was he involved in a noninternational conflict to which common Article 3 applied. 46 Confronted essentially with an argument by the executive that no protections under the law of war applied to its treatment of detainees, the Court found that at least the minimal protections of one provision of the Geneva Conventions, common Article 3, did apply. As described above, Congress took a guarded approach in the MCA to extending protections under common Article 3 to unlawful combatants with a view to complying with the Supreme Court's decision in Hamdan. When it came to listing offenses triable by military commissions, however, Congress took an expansive approach and went beyond the relatively narrow set of violations usually associated with common Article 3. It did so by listing as triable offenses several crimes that are generally understood to be violations of the law of international armed conflict, 4 7 even though the Bush administration had argued in Hamdan that the conflict with Al
Qaeda was not an international armed conflict to which the full protections of the Geneva Conventions apply. 48 In spite of that distinction, the MCA essentially conflates many of the 
LINDSAY MOIR, THE LAW OF INTERNAL ARMED CONFLICT 32 (2002).
46 The government had asserted that common Article 3 did not apply to Hamdan because the conflict with Al Qaeda was "'international in scope'" and thus did not qualify as a "'conflict not of an international character."' Hamdan, 126 S.Ct. at 2795. Previously, the Justice Department had argued in a memorandum to the president in 2002 that common Article 3 "refers specifically to a condition of civil war, or a large-scale armed conflict between a State and an armed movement within its own territory." Murphy, supra note 21, at 821. Since the beginning of Operation Enduring Freedom, the U.S. government has used several different legal rationales to explain why Qaeda detainees are not eligible for the full protections of the Third Geneva Convention and why the conflict with Al Qaeda is also beyond the reach of the Third Geneva Convention generally, including the argument that it is not applicable to a nonstate, terrorist group. Id. at 820-24; see also Sean D. Murphy, Contemporary Practice of the United States, 96 AJIL 461, 476-78 (2002) .
47 Much of the conduct criminalized in section 3 of the MCAgoes beyond the limited rules that have traditionally been applied to noninternational armed conflicts. Enumerated war crimes that are more closely associated with international armed conflicts than common Article 3 violations include attacking protected property, pillaging, denying quarter, employing poison or similar weapons, using treachery or perfidy, and improperly using a flag of truce. While the United States cannot prosecute new crimes on the basis of conduct that occurred before the enactment of the MCA, Congress remains free to interpret common Article 3(1)(a) as now encompassing a larger set of violations of the law of war, including Hague Regulations such as those prohibiting the employment of poison or similar weapons, and to make these rules applicable to noninternational armed conflicts.
Even though some view the two regimes as increasingly converging, the distinction between rules governing international and those governing noninternational armed conflicts remains. That distinction, however, is further confused by the previously noted decision of Congress in the MCA to criminalize the most serious violations of common Article 3 by describing them as "grave breaches" when that term is widely recognized only in the context of international armed conflicts. See supra note 40 and corresponding text.
4' Hamdan, 126 S.Ct. at 2794 -95.
rules governing international and noninternational conflicts, making violations under both regimes applicable to suspected Qaeda terrorists.
II. LEGAL BOOMERANGS
Images depicting the mistreatment of Iraqi detainees by U.S. personnel at the Abu Ghraib prison prompted calls in the U.S. Congress for the enactment of clearer and more humane standards to govern the detention and interrogation of persons in U.S. custody.
49 While many commentators suggested that these graphic images of detainee abuse would lead to the mistreatment of captured U.S. personnel, some legal scholars have argued that the logic behind such claims is dubious.
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" In examining states' compliance with obligations under the law of war, these scholars question implicit assumptions about the conditions of symmetry and reciprocity that make such obligations genuinely self-enforcing, and enable and motivate states to keep conflicts limited.
5 '
Whether or not individual violations of the law of war by a state in a particular conflict produce immediate and traceable reciprocal action by other states, an act of Congress that officially attempts to reinterpret or revise key obligations under the Geneva Conventions and the law of war presents more complex and overarching law-related problems.
As a powerful state with worldwide military interests, the United States has had strong incentives to participate in formulating, supporting, and strengthening the Geneva Conventions and the law of war. Beyond promoting the rule of law, encouraging the proper treatment of captured U.S personnel, and serving larger humanitarian purposes, the observance of obligations under the law of war is viewed by the U.S. military as fundamentally advancing U.S. military objectives.
52 For these reasons, the United States has generally resisted taking official actions with respect to law of war obligations and rights that would undermine the long-term American interests in maintaining the existing law of war regime. It is thus not surprising that the Bush administration has already been forced to withdraw some "aggressive" interpretations of Geneva Convention obligations in light of their potential long-term negative impact on U.S operations. [Vol. 101:56 largely on the basis of memorandums from the Department of Justice arguing that it was a "failed state" or nothing more than a militant group of terrorists. 53 While accepting the Department of Justice's conclusion that he had the authority "to suspend [the Third Geneva Convention] as between the United States and Afghanistan," the president ultimately declined to exercise that authority and determined that the Geneva Conventions did apply to the conflict with the Taliban.
' This reevaluation of the complete inapplicability of the Geneva Conventions took place in the context of memorandums to the president from the Department of State emphasizing the negative impact of such an action on long-term U.S. interests.
55 While captured Taliban fighters could properly be determined not to have fulfilled the four prerequisites of lawful belligerency and thus not to have qualified as prisoners of war (POWs),56 the issuance of sweeping pronouncements about the inapplicability of the Geneva Conventions to foreign countries by attaching labels to those countries would undermine the overall U.S. commitment to the Conventions and serve as a dangerous precedent in future conflicts. Such actions also make little sense for the U.S. government, as it has often taken a broad view of the different types of conflicts and enemies that can give rise to demands that captured U.S. soldiers be accorded POW status.
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At a fundamental level, unilateral revision of the Geneva Conventions by the United States undermines the credibility of the U.S. commitment to the existing Geneva regime. In an international setting that lacks effective external enforcement mechanisms, allowing the easy violation of agreements, a state may seek to send a signal of credible commitment to other states by constraining its own ability to act in ex ante legal structures, institutions, or procedures that reduce expost incentives for such noncompliance.
5 8 A legislative act that restrains or makes it '3 Murphy, supra note 21, at 821.
" Id. at 822-23. At the same time, the president determined that Taliban detainees as a group were unlawful combatants and were not entitled to POW status. In so doing, the president prevented Taliban detainees from exercising any rights they may have had under Article 4 of the Third Geneva Convention to individualized determinations of their unlawful combatant status by a "competent tribunal" in the event that there was any "doubt" regarding their status. The Justice Department argued, however, that a presidential determination removed any doubts about their status and made individualized review by a tribunal unnecessary. Id.
" Id. at 822 (noting that Secretary of State Colin Powell had argued in a memorandum responding to Attorney General Gonzales that withholding POW status across the board would "reverse over a century of U.S. policy and practice in supporting the Geneva Conventions and undermine the protections of the law of war for our troops, both in this specific conflict and in general," and would have "a high cost in terms of negative international reaction").
56 Irregular or militia forces enjoy the status of lawful combatants only if they have a responsible commander, wear distinctive and visible insignia, openly bear arms, and generally observe the laws and customs of war. Third Geneva Convention, supra note 8, Art. 4(A)(2). However, inflexible or rigid interpretations of rules such as those requiring lawful combatants to wear distinctive insignia are not consistent with the practice of the United States with respect to its own Special Forces. costly to exercise such discretionary power and reduces the attractiveness of breaching an agreement can serve such a signaling function.
59 To the extent, however, that the MCA is perceived as unilaterally revising key obligations in the Geneva Conventions and providing the president with the discretion to issue further reinterpretations, it undermines the credible commitment of the United States to other states in the international community. 60 And to the extent that the U.S. commitment is perceived as increasingly less credible, theory suggests that other countries are unlikely to maintain the stringency of their own commitments.
As for the future assertion of particular legal rights or obligations, the revisions of the Geneva Conventions officially sanctioned by the MCA may impede or estop the United States from taking legal positions that it has previously relied on to support its operations and protect its personnel from violations of the law of war. Furthermore, in adopting a statute that incorporates a flawed approach to the law of war to advance immediate U.S. objectives against terrorism, Congress may have inadvertently offered adversaries of the United States a legal model for future conflicts, with attendant negative consequences for U.S. operations and personnel.
In spite of the inherent risks for the United States that are associated with unilaterally reinterpreting or revising the Geneva Conventions, the MCA nonetheless does so. By redefining the concept of combatancy, for example, the MCA may have created a particularly destructive legal boomerang. Prior to the MCA's enactment, the U.S. government had sought carefully to maintain the distinction between combatants and noncombatants, not only for the purpose of preserving key law of war principles but also in a self-interested effort to prevent large numbers of U.S. civilians and contractors who support U.S. operations from becoming legitimate targets under the law of war. This effort appears to be particularly important as private contractors assume an increasingly significant role in supporting U.S. operations in countries such as Iraq. 6 i Current DoD regulations reflect considerable diligence in attempting to distinguish such contractors from combatants, in part by defining as "indirect" the role played by private contractors who provide communications support, transport munitions and other supplies, "9 Charles Lipson, WhyAre Some InternationalAgreementsInfornal?45 INT'L ORG. 495, 508-11(1991) (suggesting that the treaty-making process can serve such a signaling function). 60 Because America confronts an enemy that is committed to terrorist acts and violations of the law of war, some may argue that a "differentiated" credible commitment by the United States is appropriate, i.e., one demonstrating to our Western allies a commitment to the law of war while rejecting sending a similar signal of commitment to Al Qaeda. Although a complete analysis of this position is beyond the scope of this briefAgora essay, such an approach raises at least two problems with respect to the MCA. First, as an official legislative act that is applicable to all unlawful combatants rather than a mere statement of policy in the war on terror, the MCA casts a long legal shadow over all U.S. commitments to the Geneva Conventions. Second, some suspected Qaeda terrorists are nationals of states that are close allies of the United States, making such a "differentiated" approach very difficult. See, e.g., Alan Cowell, Briton Wants Guantdnamo Closed, N.Y. TIMES, May 11, 2006, atA24 (noting that after British attorney general Lord Goldsmith secured the release of nine Britons who were detained at Guantinamo Bay, he urged closure of that facility based on the failure of proposed U.S. military tribunals to offer "sufficient guarantees of fair trial in accordance with international standards"). 62 Such concerns, along with interests in attending to command-and-control issues, are reflected in DoD regulations aimed at preventing contractors from becoming too closely associated with or involved in "major combat operations" that are "ongoing or imminent."63 Rather than expecting accredited contractors who accompany and support U.S. forces to be treated as unlawful combatants in the event that they are captured in an armed conflict, DoD regulations presume they will be entitled to POW status under the Third Geneva Convention as " [p] ersons who accompany the armed forces without actually being members thereof." ' Such status for civilians, however, remains contingent under the Third Geneva Convention on their not actively or directly participating in hostilities. Although legal risks may be associated with any civilian activity that closely supports combat operations, the fact that a civilian contributes in some general way to the war effort or is employed by or accompanies the armed forces does not turn him into a combatant. 6 5 This statement has long been widely accepted as a formulation of the current rules, at least before Congress expanded the definition of combatancy in the MCA and risked confusing this extraordinarily key distinction upon which the United States has long relied.
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Congress's claim that the "new" war crimes in the MCA resembling domestic offenses merely codify existing war crimes seems unlikely to prevent the legal boomerang that springs from an action striking at the integrity of the law of war itself. While U.S. courts have yet to rule on Congress's claimed "codifications" in the MCA, the apparent inclusion of new war crimes will pose serious challenges to U.S. military commanders and their forces if they find themselves subject to the ex post facto application of new war crimes that originate in other countries' domestic legal systems. It also is not difficult to imagine that some states, if they became involved in a future armed conflict with the United States, might be tempted to make use of the legal approach fashioned by the U.S. Congress by creating new "war crimes" for captured U.S. personnel that reflect those states' very different political or religious beliefs. 6.1.1. (Oct. 3,2005) , available at < http://www.dtic.mil/whs/directives/search.html> (providing that contingency contractor personnel "may support contingency operations through the indirect participation in military operations, such as by providing communications support, transporting munitions and other supplies, performing maintenance functions for military equipment, providing security services ... and providing logistic services such as billeting, messing, etc." (emphasis added)). Contractors are permitted to provide "security services" only if they are "for other than uniquely military functions." Id, sec. 6.3.5.
63 Id., sec. 6.3.5.2. This section provides:
Contracts shall be used cautiously in contingency operations where major combat operations are ongoing or imminent. In these situations, contract security services will not be authorized to guard U.S. or coalition military supply routes, military facilities, military personnel, or military property except as specifically authorized by the geographic Combatant Commander (non-delegable). 64 Third Geneva Convention, supra note 8, Art. 4(A) (4); U.S. DEP'T OF THE ARMY, THE LAW OF LAND WAR-FARE, para. 61.A(4) (Field Manual 27-10, 1956 ); see also DoD Instruction 3020.41, supra note 62, sec. 6.1.1.
65 DINSTEIN, supra note 28, at 28, 42. 66 The MCA risks confusing some already uncertain aspects of this problem. Determining whether contractors
and civilians who support a myriad of U.S. military activities are directly or actively engaged in hostilities has previously raised difficult questions with respect to some of the services that they provide. Other legal boomerangs in the MCA are presented by Congress's omission of some "vague" obligations under the Geneva Conventions. These omissions are particularly troubling if the United States seeks in the future to rely on rights corresponding to the absent obligations or if by its actions Congress encourages future adversaries also to omit law of war obligations on the same basis. Vagueness of Geneva Convention obligations has not previously stopped or limited protests by the United States regarding the mistreatment of captured U.S. military personnel. This principle was recently demonstrated in the Iraq conflict when U.S. officials vigorously objected to the broadcast of films that showed the questioning of captured American soldiers and other images of both dead and captured Americans. The basis for this protest was the requirement that "prisoners of war must at all times be protected, particularly against acts of violence or intimidation and against insults and public curiosity."
68 Invoking this provision, Bush administration officials strenuously objected to the "humiliating" treatment of captured Americans by Iraq and repeatedly demanded Iraq's compliance with its obligations under the Geneva Conventions. 6 9 The United States has a long history of making such protests and invocations on behalf of captured Americans, regardless of the vagueness of legal phrases such as "insults" and "public curiosity," and accompanying terms such as "humiliation." If in some future conflict the United States protests the mistreatment of its captured soldiers or otherwise demands compliance by a foreign state with Geneva Convention obligations, Congress through the MCA may not only have estopped some legal arguments upon which the nation has long relied, but also have given that foreign state a dangerous legal model to use in interpreting the scope and meaning of those obligations. By providing that "[n] o foreign or international source of law shall supply a basis for a rule of decision in the courts of the United States in interpreting prohibitions enumerated [as war crimes in the MCA],"7 Congress endorsed an approach to war crimes that could permit a future adversary to reject the same international legal norms and rules that the United States has supported and relied upon for over a century. The congressionally sanctioned rejection of all "non-U.S. sources" of law for determining war crimes applicable to U.S. personnel thus will not be a useful model if it helps to inspire, for example, the rejection of all "non-North Korean law sources" in some future armed conflict with North Korea.
By conflating war crimes that are generally understood to arise in the context of conflicts of an international character with the narrower set of rules that are generally understood to apply to noninternational conflicts, the MCA has also created a hybrid set of offenses that challenge the current framework of the law of war. While not all the consequences of this action are clear, applying rules that are generally reserved for combatants in international armed conflicts to suspected Qaeda terrorists may in the long term undermine U. [Vol. 101:56 a variety of protections and other rules associated with international armed conflicts to the conflict with Al Qaeda. 7 1 It may also contribute to the "gradual erosion of the concepts of resistance, freedom fighter, guerrilla and terrorist movements" that the United States has long opposed. 7 2 In essence, the continuing attempt to apply a model based on war instead of crime to suspected Qaeda terrorists risks cloaking these individuals with legal trappings that increasingly resemble those of warriors instead of criminals. While some commentators may welcome the extension of POW status to alleged Qaeda terrorists so as to permit their detention for the uncertain duration of the conflict with terrorism, 73 such an approach certainly is not consistent with the systematic criminal inquiries and related intense interrogation practices that are envisioned by the Bush administration for these detainees. 7 4 In addition, an approach that equates a lawful combatant detained as a POWwith a "violent mental patient subject to civil confinement" 75 does not serve either the practical functions or the humanitarian purposes of the law ofwar and the Geneva Conventions. It is also not easily reconciled with many of the privileges to which POWs are entitled or the treatment that the United States will demand in future conflicts for captured lawful combatants who are Americans.
III. POLITICAL BOOMERANGS: BEYOND GUANTkNAMO BAY
Political boomerangs are likely to be caused by the MCA's negative impact on U.S. efforts to combat terrorism that require international cooperation related to criminal matters, the use of critical foreign facilities, and foreign state approval of key aspects of U.S. counterterror operations. To be successful, finding, tracking, fighting, capturing, detaining, interrogating, transferring, extraditing, and trying terrorists often require an extraordinary level of international cooperation. At one time, many U.S.-sponsored activities in this area enjoyed considerable international support and could be discreetly undertaken on foreign soil with little scrutiny. This situation has changed dramatically as a result of highly publicized reports of the mistreatment of detainees in U.S. custody, the detention of suspected terrorists in secret prisons, and the seizure and subsequent rendition of persons to states where they may be subject to torture or harsh interrogation techniques. The active support or quiet complicity of several European states in these actions continues to be investigated and criticized by the European Parliament, " Actions characterizing the conflict with Al Qaeda as an international armed conflict might logically also lead to the undesirable conclusion that U. 14 The Third Geneva Convention does not prohibit interrogation of POWs, but it does provide that a POW "is bound to give only his surname, first names and rank, date of birth, and army, regimental, personal or serial number," and that "[n]o physical or mental torture, nor any other form of coercion, may be inflicted on prisoners of war to secure from them information of any kind whatever. Prisoners ofwar who refuse to answer may not be threatened, insulted, or exposed to unpleasant or disadvantageous treatment of any kind." Third Geneva Convention, supra note 8, Art. 17. Although the Convention does not envision that POWs are to be subjected to intensive interrogations and they may also be obligated by their own military commanders not to cooperate in providing useful information to their captors, the MCA makes "perjury," "false testimony," and "obstruction of justice" punishable offenses. See supra note 33.
75 Goldsmith & Posner, supra note 73.
exercise control over the territory for purposes of habeas corpus rights. 83 An equally important, but less recognized, aspect of Guantinamo is its insulated legal status compared to other overseas U.S. military facilities.
The conditions at Guantinamo are characterized by the complete independence of U.S. activities there from the jurisdiction or ultimate control of the host state. Even long-established U.S. bases in Europe, which provide key airfields, ports, and other facilities that support many U.S. counterterror operations and that enjoy the benefit of numerous post-World War II concessions by the host states, are not legal zones in which all U.S. activities occurring there are exempt from the host state's jurisdiction, control, and ultimate sovereignty. 8 " To support military and intelligence operations and other defense-related activities around the world, the United States has entered into a wide range of different types of international agreements with foreign states. Only in the most exceptional cases like Guantinamo, however, have sovereign states relinquished complete jurisdiction or control over their respective territories as regards American operations that might take place there.
Depending on the international agreement that governs the facility, host states exercise varying degrees of jurisdiction and control over activities and persons there. 85 Although many of these agreements address the status of U.S. military and civilian personnel in that state by significantly restricting local criminal and civil jurisdiction over them and by providing various rights and privileges, rarely do such agreements exempt all U.S. activities there from the ultimate sovereignty of that state. The desire of states to reject any model similar to the one represented by Guantinamo and to ensure continued sovereignty over facilities where U.S. military forces are present is so great that even the term "U.S. base" is rarely found in contemporary agreements. Instead, host governments are more likely to grant only certain limited rights of access to, and usage of, designated "locations" or "facilities." 85 International agreements governing U.S. military activities in foreign states may be quite detailed and elaborate and, unlike informal arrangements, such agreements are much more likely to be subject to procedures that involve different agencies or departments of each government, as well as their respective legislative branches. This is largely true even if the agreements are classified, as reflected in U.S. government regulations that require classified agreements to conform to various requirements applicable to other agreements and to be submitted after their conclusion through appropriate channels to designated committees of the U.S. Congress. See Coordination, Reporting and Publication of International Agreements, 22 C.F.R. 181.7(b), (c), (d) (2006) . To the extent that any U.S. activities related to detainees have taken place in European states based on secret informal arrangements, the resulting public outrage and governmental investigations following disclosures of such alleged activities would seem likely to make such an informal approach far more difficult in the future.
86 Facilities in foreign states that are used by U.S. forces for operations against both illicit drug trafficking and terrorism provide contemporary examples of international agreements in which states provide only specific types of access, usage, and other rights. See, e.g., Agreement on Access to and Use of Facilities in the Republic of Djibouti, Under these circumstances, the ability of U.S. military authorities to engage in a wide range of activities at overseas facilities related to the detention, interrogation, trial, or transfer of accused terrorists without any involvement by local authorities may face serious, long-term difficulties. Differing views by host or supporting governments regarding U.S. compliance with local and international legal obligations thus may not be easily ignored. To the extent that the MCA raises questions about U.S. obligations under the Geneva Conventions, the law of war, and related human rights treaties with respect to the treatment and military trial of detainees, new complications for U.S. counterterror operations at foreign facilities will present themselves. The growing protests of European officials over clandestine activities related to the detention and transfer of suspected terrorists that are alleged to have occurred on their territories also suggest that informal secret operations may become more difficult to conduct and that U.S. actions in this area are more likely to be publicly entangled with the competing legal requirements of some foreign jurisdictions. Even states that lack a strong human rights record may have an interest in asserting their control and sovereignty over U.S. military activities on their soil and seek to avoid complications that result from the use of their territories for widely criticized types of detainee treatment. Finally, no matter what foreign territory in which they occur, operations involving detainees are not immune from legal problems and protests generated by the perceived mistreatment of nationals of the foreign states that are supporting those operations.
Another complication for U.S. military forces caused by the adverse reactions of states to MCA-sanctioned activities is their impact on a wide variety of cooperative military activities that support counterterror operations but do not necessarily involve U.S. facilities overseas. The projection of military power to potentially every part of the globe so as to conduct these operations has many implications: U.S. naval vessels require critical transit rights and access to ports; U.S. military aircraft require overflight and landing rights; and ground, air, and naval forces depend on an international network of logistic support activities, in many cases requiring fuel, ammunition, and other supplies to be pre-positioned in foreign countries. These and other requirements make most major U.S. military operations dependent on significant levels of foreign state authorization and international cooperation. For this reason, legal disputes with foreign states regarding the status, treatment, detention, trial, and transfer of detainees have the potential dramatically to undercut various important U.S. antiterror operations.
IV. CONCLUSION
If the struggle against terrorism involves more than just military engagements and is also a war of ideas, American support for law and international legal principles appears to constitute a key part of that war. However, the United States has additional incentives for eschewing efforts like those in the MCA that minimize the role of international law and reinterpret or revise obligations under the Geneva Conventions and the law of war with a view to combating U.S.-Djib., Feb. 19, 2003 , Temp. State Dep't No. 03-29, 2003 terrorism. To find them, it need look no farther than its own interests in obtaining essential international cooperation for its current counterterror operations and in being able to rely in future conflicts on the existing law of war regime, rather than in handing future adversaries an ill-conceived legal model to use against it in those conflicts. Notably, the president did not seek to respond to these problems by urging the enactment of a statute repudiating the Supreme Court's interpretation of the Geneva Conventions as applicable to the conflict with Al Qaeda. The president had concluded before the Hamdan decision that this conflict was not a noninternational armed conflict within the scope of common Article 3,6 and in Hamdan's aftermath several former administration officials had urged Congress to respond by restoring what they regarded as the president's correct interpretation of the scope of that article. 7 Had the president chosen to pursue that course, the resulting statute would have produced a confrontation with the Court. As recently as the day before Hamdan was decided, the Supreme Court had maintained that the courts were the authoritative
